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Scenic Nevada, Inc. petitions for rehearing as to a single aspect of this
Court’s en banc decision in Scenic Nevada, Inc. v. City of Reno, 132 Nev. Adv.
Op. 48 (June 30, 2016).

The Court wrote: “[t]hough a statute may be void ab initio, reenactment
may cure the constitutional defect so long as the reenacted bill is free of
constitutional infirmities.” Id., Slip Opinion, p. 8.

The Court then held:

Here, it is undisputed that the Reno City Council enacted the
Conforming and Banking Ordinances within the three-year legislative
moratorium, rendering the ordinances void ab initio. However, when
the City Council enacted the 2012 Digital Ordinance — nine years after
the three-year legislative moratorium expired — it reenacted as
amended both the Conforming and Banking Ordinances. See RMC §§

18.16.902, 18.16.908.

Thus, upon reenactment, the constitutional defects in the Conforming
and Banking Ordinances were cured.

1d., Slip Opinion, p. 9.



Scenic Nevada respectfully questions the proposition that the 2012 Digital
Ordinance reenacted the Conforming and Banking Ordinances so as to undo their
unconstitutional nature.

The Digital Ordinance is titled: “Ordinance Amending the Reno Municipal
Code, Title 18, .. .”. (JA 520, emphasis added).

Section 1 of the Digital Ordinance begins: “Chapter 18 of the Reno
Municipal Code is hereby amended by adding certain wording to and deleting
certain information from Chapter 18.16, the same to read as follows: . ..”. (Id,
emphasis added).

In particular, the Digital Ordinance amends the Banking Ordinance by
adding four worcis: “unless otherwise provided herein.” (J4 521). The Relocation
Ordinance is amended by adding two clauses and a sentence. (J4 530).

Although the Banking and Relocation Ordinances were amended, in minor
respects, absent from the legislation is any statement that the Reno City Council
was reenacting thos\e ordinances.

Black’s Law Dictionary (6™ ed., 1990): defines “reenact” as “to enact again;
to revive.” The Digital Ordinance contains no reference to the Reno City Council
reenacting, enacting again, or reviving the Banking and Relocation Ordinances.

Instead, the Digital Ordinance refers only to amending those ordinances. (J4 520-

521, 530).




As to amending a law, Art. 4, §17 of the Nevada Constitution states:

Each law enacted by the Legislature shall embrace but one subject,

and matter, properly connected therewith, which subject shall be

briefly expressed in the title; and no law shall be revised or amended

by reference to its title only; but, in such case, the act as revised or

section as amended, shall be re-enacted and published at length.

The Constitution thus prohibits amendments by reference to the title of the
statute only, and mandates that the full text of the amended statute must be
published. “Re-enacted” is used in this context merely to describe the requirement
of setting forth the text of the amended statute in full. The Constitution does not
address the circumstances present in this case, in which a void and unconstitutional
ordinance is amended, and it is alleged that merely by that amendment, the
unconstitutional law has been reenacted and become new law.

Neither Scenic Nevada nor the City of Reno addressed this precise issue in
the briefing, because it was not specifically an issue until it was raised by the
Court’s opinion. Scenic Nevada’s brief did discuss the subject more generally,
however, by pointing out that the Digital Ordinance was dependent upon the
Banking and Relocation Ordinances, which are unconstitutional under Nevada
Constitution Art. 1, §§ 2.3 and 4. (4dppellant’s Opening Brief, p. 8, line 24 —p. 9,

line 2; p. 10, lines 2-5.)



Now that the specific issue is raised as to the effect of the amendments,
Scenic Nevada respectfully requests that the Court consider a statute that the Court
may have overlooked. NRS 0.023 is part of the Preliminary Provisions of the
Nevada Revised Statutes. It was proposed in 2003 by the Legislative Counsel
Bureau as a clean-up bill relating to legislative operations. NRS 0.023 states:

The provisions of any law or statute which is reenacted, amended or

revised, so far as they are the same as those of prior laws, shall be

construed as a continuance of such laws and not as new enactments.

If any provision of a law is repealed and in substance reenacted, a

reference in any other law to the repealed provision shall be deemed

to be a reference to the reenacted provision.

NRS 0.023 applies to any “law or statute.” Therefore, it should apply to the
ordinances of the City of Reno.

Thus, by ‘Virtue of NRS 0.023, the amendment of the Banking and
Relocation Ordinances did not result in new enactments “so far as they are the
same as prior laws.” Virtually all of the language in the Banking and Relocation
Ordinances that was published as part of the 2012 Digital Ordinance is the same as
prior laws, with only minor amendments. Therefore, the Banking and Relocation
Ordinances should be construed as a continuance of the prior laws. They are not

new enactments. See NRS 0.023. Because the prior laws are unconstitutional, and



they did not become new laws when they were amended in 2012, the 2012 Digital
Ordinance left their unconstitutional status unchanged.

NRS 0.023 is clear and unambiguous. To the extent the intent of the statute
is questioned, however, selections from the compiled legislative history of NRS
0.023, prepared by the Legislative Counsel Bureau, are attached to this petition,
with the applicable portions earmarked. Section 19 of AB 542, which became
NRS 0.023, was discussed by Lorne Malkiewich, Director, Legislative Counsel
Bureau, on April 15, 2003 before the Assembly Committee. He explained:

It’s for when we delete a provision and readopt it. There’s a bill in

this session on Chapter 62 of NRS. It’s a huge bill that redoes the

juvenile code. A lot of provisions are being repealed and readopted as

Chapter 62A and 62B. If the statute is just being readopted in its

entirety, with no change, what we want is for interpretation to go

along with that section.

Minutes of the Meeting of Assembly Committee on Elections, Procedures and
Ethics, 72" Session, April 15, 2003, p. 2 (attached, preceded by relevant pages of
the submissions to the Assembly Committee by the Legislative Counsel Bureau);
see also, Minutes of the Senate Committee on Legislative Affairs, 72° Session,
May 22, 2003, pp. 4-5. The purpose of adopting NRS 0.023 therefore was to

ensure that amending a repealed statute by publishing the text of the statute



containing the existing law does not create new law. It even stands more to reason
that merely amending a void and unconstitutional statute neither reenacts or
revives the void law, nor creates new law.

Accordingly, it is respectfully submitted that in the event that the Court has
failed to consider NRS 0.023 in its analysis of the case and in reaching its decision,
that the Court consider the statute.

It is further submitted that the Court consider granting this Petition for
Rehearing to address the issue raised by the petition, and the possibility of
modifying the opinion in Scenic Nevada, Inc. v. City of Reno to hold that the
Banking and Relocation Ordinances were, and still are, unconstitutional, and thus,
the 2012 Digital Ordinance, which is based on the Banking and Relocation

Ordinances, also is unconstitutional.

Respectfully submitted,
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