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(A Memorandum

U.S. Department of Transportation
Federal Highway Administration

Subject: INFORMATION: Guidance On Off-Premise Changeable Message Signs Dale: September 25,
2007

ORIGINAL SIGNED BY: Gloria M. Shepherd

From: Gloria M. Shepherd Raply o HEPR-20
Associaie Administrator for
Planning, Environment, and Realty

To: Division Administrators
ATTN: Division Reaity Professionals

Purpose

The purpose of this memorandum is to provide guidance to Division Realty Professionals concerning off-premises
changeable message signs adjacent to routes subject to requirements for effective control under the Highway
Beautification Act (HBA) codified at 23 U.S.C. 131. It clarifies the application of the Federal Highway Administration
{FHWA} July 17, 1996, memorandum on this subject. This office may provide further guidance in the fuiure as a
result of additional information received through safely research, siakeholder input, and other sources.

Pursuant to 23 CFR 750.705, a State DOT is required {o obtain the FHWA Division approval of any changes to its
laws, regulations, and procedures to implement the raquirements of its outdoor advertising control program. A State
DOT shouid request and the Division offices should provide a determination as o whether the State should allow
off-premises changeable Elecironic Variabie Message Signs (CEVMS) adjacent to controlled routes, as required by
our delegalion of responsibilities under 23 CFR 750.705(j). The Divisions that already have formally approved
CEVMS use on HBA controlled routes, as well as, those that have not yet issued a decision, should re-evaluate
their position in light of the following considerations. The decision of the Division should be based upon a review
and approval of a State's affirmation and policy that: (1) is consistent with the existing Federal/State Agreement
(FSA) for the particular State, and (2) includes but is not limited to consideration of requirements associated with the
duration of message, transition time, brightness, spacing, and location, submitted for the FHWA approval, that
evidence reasonable and safe standards to regulate such signs are In place for the protection of the motoring
pubiic. Proposed laws, regulations, and procedures that would allow permitting CEVMS subject to
acceptable criterla (as described below) do not viclate a prohibition against "intermittent” or "flashing™ or
"moving" lights as those terms are used in the various FSAs that have been entered into during the 1960s
and 1970s. .

This guidance is applicable to conforming signs, as applying updaled technelogy to nonconforming signs would be
considered a substantial change and inconsistent with the requirements of 23 CFR 750.707(d)(5). As noted below,
all of the fequirements in the HBA and its implementing regulations, and the specific provisions of the FSAs,
continue to apply.

Background

The HBA requires States to maintain effective control of outdoor adverlising adjacent to certaln controlled routes.
The reasonable, orderly and effective display of outdoor advertising is permitted in zoned or unzoned commercial or
industrial areas. Signs displays and devices whose size, fighting and spacing are consistent with cuslomary use
defermined by agreement helween the several Stales and the Secretary, may be erected and maintained in these
areas (23 U.5.C. § 131(d)). Most of these agreements bafween the States and the Secretary that delermined the
size, lighting and spacing of conforming signs were signed in the late 1960's and the early 1970's.

On July 17, 1996, the Office of Real Estate Seivices issued a memorandum te Regional Administrators to provide
guidance on off-premise changeable message signs and confirmed that the FHWA has "always applfed the Federal
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faw 23 U.8.C. 131 as It is inteipreted and implemenled under the Federal regulations and individual FSAs." It was
expressly noted that “in the twenly-odd years since the agreemenis have been signed, there have been many
leschnological changes In signs, including changes that were unforaseen at the lime lhe agreemenis were exacuied,
While most of the agreements have nof changed, the changes in lechnology require the Stale and the FHWA to
interpret the agreements with those changes in mind." The July 17, 1996, memorandum primarily addressed tri-
vision signs, which were the leading technology at the time, but it specifically noted that changeable message signs
"regardless of the lype of technology used" are permitied if the interpretation of the FSA allowad them. Further
advances in technolegy and affordability of LED and other complex electronic message signs, unanticipated at the
time the FSAs were entered into, require the FHWA {o confirm and expand on the principles set forth in the July 17,
1996, memorandum, )

The policy espoused in the July 17, 1996, memorandum was premised upon the concept that changeable
messages that were fixed for a reasonable time period do nol constitute a moving sign. If the Stale set a reasonable
time period, the agreed-upan prohibition against moving signs is not violated. Efectronic signs that have stationary
messages for a reasonably fixed time merit the same considerations.

Discussion

Changeable message signs, including Digita/LED Display CEVMS, are acceptable for conforming off-premise
signs, if found fo be consistent with the FSA and with acceptable and epproved State regulations, policies and
procedures.

This guidance does not prohibit States from adopting more restrictive requirements for permiiting CEVMS to the
extent those requirements are nof inconsistent with the HBA, Federal regulations, and existing FSAg. Similarly,
Divisions are not required to concur with State proposed regulations, policies, and procedures if the Division review
determines, based upon ali relevant information, that the proposed regulations, policies and procedures are not
consistent with the FSA or do not include adequate standaids to address the safely of the motoring public, !f the
Diviston Office has any question that the FSA is being fully complied with, this should be discussed with the State
and a process fo change the FSA may be considered and completed before such CEVMS may be allowed on HBA
controlled routes. The Office of Real Estate Services is available to discuss this process with the Division, i
requested,

if the Division eccepts the State's assertions that their FSA permits CEVMS, in reviewing State-proposed
regulations, policy and procedures for acceptability, the Divisions should consider all relevant information, inciuding,
but not limited to duration of message, transition time, brightness, spacing, and location, to ensure that they are
consistent with their FSA and that there are adequate standards to address.safety for the moloring public. The
Divisions should also confirm that the State provided for appropriate public input, consistent with applicable State
law and requirements, in its interpretation of the terms of their FSA as allowing CEVMS in accordance with their
proposed regulations, policies, and procedures,

Based upon contacts with all Divisions, we have identified certain ranges of acceptability that have been adopted in
those States that do allow CEVMS that will be useful in reviewing State proposals on this topic. Available
information indicates that Siate regulations, policy and procedures that have been approved by the Divisions to
date, contain some or all of the following standards:

o Duration of Message
-0 Duration of each display is generally hetwean 4 and 10 seconds - 8 seconds is recommended.
® Transition Time .
o Transilion between messages is generally between 1 and 4 seconds - 1-2 seconds is recommended.
2 Brightness
o Adjust brightness in response to changes in light levels so that the signs are not unreasonably bright
for the safety of the motoring pubtic.
* Spacing
o Spacing between such signs not less than minimum spacing requirements for signs under the FSA, or
greater if determined appropiiate to ensure the safaty of the motoring public.
* |ocations
o Locations where allowed for signs under the FSA except such locations where determined
inappropriate to ensure safely of the motoring public.

Other standards that the States have found helpful to ensure driver safely in¢lude & default designed to freeze a
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E-mail dated August 30, 2007, from Mr. Gerald Solomon of HEPR. to Mr. Gramatins and
Associate Administrator Gloria Shepherd (“RE: DRAFT — CEVMS”). This document
contains an exchange of e-mails that includes an e-mail from Ms. Jennifer Quthouse of
the Office of Chief Counsel, dated August 30, to Mr. Solomon and Mr. Black. Iam.

- withholding all but the first and last paragraphs of Ms. Outhouse’s email, along with the
attachment to the e-mail, because the withheld material contains privileged attorney-
client advice.

E-mail dated August 31, 2007, from Mr. Solomon to Ms. Guthouse (“RE: DRAFT —
CEVMS?”). I am withholding two paragraphs from Mr. Solomon’s e-mail under the
deliverative process privilege. In addition, am withholding one sentence from the
August 30 e-mail from Ms. Outhouse’s e-mail because it contains privileged attorney-
client advice. )

E-mail dated September 5, 2007, from Mr, Edward Kussy of the Office of Chief Counsel
to Ms. Outhouse and Chief Counsel James Ray (“RE: Guidance for Your Review —
Changezble Message Signs™). This document consists of an e-mail from Ms. Outhouse
to Mr. Kussy, with copies for other members of the Office of Chief Counsel; Mr. Kussy’s
e-mail, also with copies to other members of Mr. Ray’s staff; and an attached version of
the guidance. Iam withholding the substantive portion of Mr, Kussy’s e-mail in its
‘entirety, along with two sentences from Ms. Outhouse’s e-mail under the attorney-client

privilege.

E-mail dated September 5, 2007, from Mr. Kussy to Mr. Black (“Re: Digital
billboards™). In this exchange of five e-mails, we are withholding the contents of
Mr. Black’s e-mail to Mr. Kussy on September 5 at 5:06 p.m. under the attorney-client

privilege.

E-mail dated September 24, 2007, from Mr. Black to Mr. Ray, Mr. Kussy, Ms. JoAnne
Robinson, and Mr. Harold Aikens of the Office of Chief Counsel (“CEVMS Sign
Memo”). I am withholding the substantive portion of this e-mail because the withheld
material contains privileged attorney-client advice.

Regarding your items (3) and {4), we have not received any FOIA requests from OAAA since
January 1, 2004, and we do not have any documents or communications received from OAAA
since January 1, 2006, pertaining to LED signs and electronic changeable message signs.

The undersigned is the official responsible for deiermining which docuinenis arc withheld and
whether we have documents that are responsive to your FOIA request. Pursuant to the
regulations of the Department of Transportation (49 CFR 7.21), you have the right to appeal
these decisions to Ms. Patricia Prosperi, Associate Administrator for Administration, Federal
Highway Administration, 1200 New Jersey Avenue, SE., Washington, D.C. 20590. Should you
wish 1o appeal, her decision will be administratively final. Your appeal must be made in writing
within 30 days after receipt of this letter and must include all information and arguments relied

upon in making the appeal.
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This letter completes our initial determinations in responsé to your FOIA request.

Sincerely yours,

S

~ Gloria M. Shepherd
Associate Administrator for Planning,
Environment, and Realty
Enclosures
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' chai’lge in the lights/LED dispiay. Johnson's suggestion was that if the purpose was simply to change copy/message
and the purpose was not {o get attention and the change in message/copy was at defined reasonable intervals, then
one could reasonable interpret or conclude that the change did not consfitute flashing, intermittent or moving lights.

‘Change copy v. get attention or to get more attention, that might be the better issue. The Minnesota empirical study
that came up with reasonable changeable message inlervals of 8 and 2/3 seconds using 80-65 mph travel speeds and
500 foot spacing intervals, attempted to define flashing v. non flashing in terms of reasonable intervals as I recail. One
also might argue that flashing and intermittent lights are somewhat synonymous, aithough fiashing connotes perhaps a
stronger degree of distraction, i.e., a blinding effect. Additionaliy, intermittent fights could apply to any lighted sign
where the lights whether they be incandescent, halogen, or whatever, are turned on at night and off during daylight
hours. That's infermittent also by the purest definition. Again, if the purpose and outcome of the message change is
not to get attention or to get more attention but simply to change or transition copy within reasonable time parameters,
then | submit we can reasonably interpret our agreements to aliow CEVMS with LED tech as long as we have
reasonable interval message change. Now, if we and others can demonstrate conclusively with objective, empirical
engineering studies that CEVMS LED signs are inherently distractive and cause crashes, then we should restrict them

for safety sake.
i greatly enjoyed the Confernece and was good to see all of you again. If we ever do a Gettysburg Il, | volunteer!

Don R. Keith
litinois Division Right-of-Way Manager
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l Texas Department of Transportation

P.0. BOX 5075 » AUSTIN, TEXAS 78783-5075 * (612} 418-201

March [0, 2006

Rernmv e~ L
Robert M. Callan Fivar e e,
Acting Divigion Director e 0 E

- Federsl Highway Administration — Texas Division 34

300 East Eighth Streat, Room 826 N
Austin, Texas 7870) L
Dear My, Callan:

Recianly, Guidoor advertisiag ;;%vde:’sw have approsched the Texas
Trangportation (“TxDOT") reganding the use of light-emitting dinde (“LED") dlsp!ny: on
Intersiate and Federal-Aid highways. The 1972 Fedeml-State Agreement (* Agmemant")

mcliied by t!;e Federal Hxshw:y Admmum‘ FHWA") 1 1
F. I.lgl'lnug S;gu! may lm lllurmlmﬂl, aulum fo !he ﬂJIIowmg n-.-.mmonr

S:gna wluch mnmn, mgmdc or wie ilfumindtéd by !nfﬂuhi '

: y logy, an
DVD on sich disp!aya w!nch T wil) bc glad

outdcoradvmuing compsny fas provn Jed :
fo forwisd noyou . Coa
Slmu!d tha FHWA dﬂmﬂlm t}m auch diaplays nmﬂy wolue the Agmemem, TxDOT

ia considering applying to the: FHWA to aménd the In your tespornse to tl:e
shove, cauld you pfmnde an nurhne nftlu steps necessary for mch en amandmu?

Thank you for your. mslance lf’you havc any quemons, p!ene do ot hr.ula!e tn
contact ine 3f (512) 4162926, v e

Sfmaeiy,=" S
— Fuaehs (, foleen,
Timothy €. Anderzon, Fxq.

Right Of Way Diviaion
Texas Depestment of Transportation

An Equal Oporiury Erpiopsr
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Timothy C. Anderson, Esq. K March 15, 2005

As you requested, outlincd below is th'e- process to amend a Federal-Stute Agreement:

I, A State must flrst submit its propesed change, along with the reasons for the change and
the effects of such change, to the FHW A Diviston Office.
The Divizion and FHWA headquarters offices ceview and comment on the proposal.
3. If the concept i1 approved by the FHWA, the State must hold statewide public hearings
on the proposed change in order to recelve comments from the public.
4. If the State then, wishes to amend the agréement, it must submit 1o the FHWA:
a. The justification for the change
b.The racord of hearlngs and

¢.An assessment of the impact.
3. “Then, these are summarized and published in the Federal ch:stcr for comments

6: Comments on the proposed amended agresment will then B evalvated by the FHWA,
7. The FHWA will then decide if the agreement should be amended as proposed and will
publish its decision in the Federal Registor.

[ad

The FHW A would cenainly entertalh a request by a Stale to amend the State/Federad agrecment
pertaining to §131(d) signs, but the FHWA would have to detormins if 8 praposed change was
copsistent with the HBA and jts implesncnting regulations found at 23 CFR Part 750, In the past
fifteen years, there hava been amended agrecrents with two S:ates, Nevadn and Oregon, As-you

Can x¢e, il snofa common prachcc.

I bope that this lettct c!aarly sets l‘orm the FHWA s yos:tlun ] tho matter.

F Retert M. Caltan
Acling Division Adminlstrator

Amicus App. 79
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Weingroff, Richard <FHWA>

From: Shepherd, Gloria <FHWA>

Sent: Wednesday, August 08, 2007 4:17 PM
To: Gramatins, Janis <FHWA>

Cc: Solomon, Geraild <FHWA>; O’Hara, Catherine <FHWA?>; Black, Robert <FHWA>

Subject: RE: Digital Billboards
Attachments: Nat- LED Boards 8-8-08.doc

Janis: Please see my revisions and let me know if there are any issues with them. Thank you.

From: Gramatins, Janis <FHWA>
Sent: Wednesday, August 08, 2007 8:54 AM

To: Shepherd, Gloria <FHWA>
Cc: Solomon, Gerald <FHWA>; O'Hara, Catherine <FHWA>; Black, Robert <FHWA>

Suhjact: FW: Digital Billboards
Importance; High

Gloria - Interesting that Jim Cheatham's request to the DAs has gained some Interssting responses. It appears
from this and other responses that the DAs really desire a national position on this, and HQ guidance of a more
prescriptive nature. | am attaching a first draft effort that Gerry, Cathy and | have developed, with incipient

comments by Bob Black upon his retumn next week.

We are proposing some ranges that have been adopted in the 30 states that have permitted CEVMS as
guidelines for Divigion revisw, and restating the importance of their efforts. The tone of our memo is not very
strident, but we are trying to indicate the need for closer FHWA Divisfon review and approval standards in this
controversial area. We could use sfronger language, as the Kentucky DA suggests, but | am not sure how welt

this would "sell” given the contemporary tone of FHWA communications. Your thoughts on this ars eagerly
sought...

Janis

From: Beyer, Linda [mailto:Linda,Beyer@fhwa.dot.gov]
Sent: Wednesday, August 08, 2007 7:42 AM

To: Gramatins, Janis <FHWA>

Subject: FW: Digital Billboards

Importanca: High

From: Meiida, Dennls
Sent: Wednesday, August 08, 2007 7:12 AM
To: Jorgenson, Russell; Cullarl, Lawrence; Beyer, Linda; Yunk, Karen; Hoffman, William

Subject: FW: Digitaf Billboards
Importance: High

Good Morning Everyone:

[ thought you might enjoy Kentucky's response on billboards. The arlicle is worth reading. At least for now, local
officials have some backbone. B

10721/2007 ,
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From:, Hecox, Daug <FHWA>

« Sent; Thursday, August 23, 2007 11:25 AM
To: Solomon, Gerald <FHWA>; Gramatins, Janis <FHWA>
Subject: Hey Biltboard Gurus...! Can you call me whan you get a sec?

I've got a reporter asking for an example of some of the states we have told can't use LED billboards, or who had them
and we made tham take them down. .

Are there two or three states [ can cite?

Thanks —
Doug
PS Ithink of you guys as Biliboard Gurus, so | apologize if you prefer Outdoor Advertising Gurus (it takes too long to type)!

©
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This Guidance does not prohibit states from adopting more restrictive requirements for
permitting of CEVMS signs to the extent not inconsistent with the Highway Beautification
Act, Federal regulations, and its existing Federal-State Agreement, Similarly, Divisions are
not required to concur with state proposed regulations, policies, and procedures if the
Division review determines, based upon all relevant information, that the proposed
regulations, policies and procedures are not consistent with the Federal-State Agreement or
do not include adequate standards to address the safety of the motoring public. If the Division
Office has any question that the FSA is being fully complied with, this should be discussed
with the State and a process to change the FSA may be considered and completed before
such CEVMS signs may be allowed on HBA controlled routes. The Office of Real Estate
Services is available to discuss this process with the Division, if requested.

If the Division accepts the State’s assertions that their State-Federal Agreement permits
CEVMS, in reviewing State-proposed regulations, policy and procedures for acceptability,
Divisions should consider all relevant information, inctuding but not limited to duration of
message, transition time, brightness, spacing, and location, to ensure that they are consistent
with their Federal/State agreement and that there are adequate standards to address safety for
the motoring public. Divisions should also confirm that the State provided for appropriate
pubfic input, consistent with applicable state law and requirements, in its interpretation of the
terms of their Federal-State Agreement as allowing permitting of CEVMS signs in
accordance with their proposed regulations, policies, and procedures.

Based upon contacts with al} Divisions, we have identified certain ranges of acceptability that

have been adopted in those states that do allow CEVMS signs that will be useful in
reviewing State proposals on this topic. Available informaiion indicates that state regulations,
policy and procedures that have been approved by Divisions to date, contain some or all of
the following standards:

¢ Duration of Message
o Duration of each display is generally between 4 and 10 seconds, with most at

the mid to higher end of the range’

¢ Transition Time _
o Transition between messages is generally between 1 and 4 seconds, with most

at the lower end of the range*

* Brightness
o Adjust brightness in response to changes in light levels so that the signs are

not unreasonably bright for the safety of the motoring public.
e Spacing
o Spacing between such signs not less than minimum spacing requirements for
signs under the Federal/State agreement, or greater if determined appropriate
to ensure the safety of the motoring public.

e [Locations
o Locations where allowed for signs under the Federal/State agreement except

such locations where determined inappropriate to ensure safety of the
motoring public. '

* Information from Industry indicates that a typical static time is 6 seconds
* Information from Industry indicates that a typical transition time is -2 seconds
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Welngroff Rlchard <FHWA>

From: Shepherd, Gioria <FHWA>

Sent:  Monday, September 24, 2007 2:20 PM

To: Feldman, Amold <FHWA>

Cc: O'Hara, Catherine <FHWA>: Gramatins, Janis <FHWA>; Solomon, Gerald <FHWA>; Dorsey, Cleo -
<FHWA>

Subject: RE: CEVMS Sign Memo

Today is fine. Temorrow will do.

From: Feldman, Arnold <FHWA>
Sent: Monday, September 24, 2007 2:18 PM

To: Shepherd, Gloria <FHWA>
Cc: O'Hara, Catherine <FHWA>; Gramatins, Janis <FHWA>; Solomon, Gerald <FHWA>; Dorsey, Cleo <FHWA>

Subject: RE: CEVMS Sign Memo

Absolutely. | just spoke to Bob Black. He is working on getting time with Ed and Jim to finalize their comments,

When do we need to have the memorandum prepared for your signature?

From: Shepherd Glorla <FHWA>
Sent: Monday, September 24, 2007 2:16 PM

To: Feldman, Arnold <FHWA>
Cc: O'Hara, Catherine <FHWA>; Gramatins, Janis <FHWA>; Solomon, Gerald <FHWA>; Dorsey, Cleo <FHWA>

Subject: RE: CEVMS Sign Memo

Please pass it be HCC to make certain that we have captured their edits. Thank you.

From: Feldman, Arnold <FHWA>
Sent: Monday, September 24, 2007 2:01 PM
To: Shepherd, Gloria <FHWA>; Gramatins, Janis <FHWA>; Solomon Gerald <FHWA>

C¢: O'Hara, Catherine <FHWA>
Subject: RE: CEVMS Sign Memo

Gioria,

t just talked to Janis and am working on a clean up of the memo. | will forward the edited version to Cleo this
afternoon to get it prepared for your review and signature.

If possible | would like Catherine to take a final look at the document tomorrow morning.

From: Shepherd, Gloria <FHWA>

Sent: Monday, September 24, 2007 10:28 AM

To: Gramatins, Janis <FHWA>: Solomon, Gerald <FHWA>
Cc: O'Hara, Catherlne <FHWA>; Feidman, Arnold <FHWA>

Subject: FW: CEVMS Sign Memo

Everyone: Are Bob's edits consistent with the message that we agreed. They seem all right to me. Thank you.
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Biack, Robert <FHWA>

Fram: Black, Robert <FHWA>

Sent: Monday, September 24, 2007 9:568 AM

To: Shepherd, Gloria <FHWA>; Ray, James <FHWA>; Kussy, Edward <FHWA>; Robinson,
JoAnne <FHWA:>; Alkens, Harold <FHWA>

Ce: Solomon, Gerald <FHWA>; O'Hara, Catherine <FHWA>

Subject: CEVMS Sign Memo
Attachments: Guidance - OAC- CVEMS {9-24-07).doc

Attached are my suggested edits to the CEVMS memo.
) WITHHELD UNDER

FOIA (5 USC 552(b)(5))

Bob Black

R N L
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(A Memorandum

LS. Department
of Transporiation

Federal Highway
Administralion

Subject:

From:

INFORMATION: Guidance on Date;
Off-Premise Changeable Message Signs

Gloria M. Shepherd in Reply Refer To:
HEPR -20

Associate Administrator for
Planning, Environment, and Realty

Division Administrators
Attn: Division Realty Professionals

Purpose
The purpose of this memorandum is to provide guidance to Division offices concerning off-

premises changeable message signs adjacent to routes subject to requirements of effective
controf under 23 U.S.C. 131, It clasifies the application of the Federal Highway
Administration (FHWA) July 17, 1996 memorandum on this gubject. This office may
provide further puidance in the future as a result of additional information received through
safety research, stakeholder input, and other sources.

Jursuant {0 23 CFR 750.7035, a State DOT is required to obtain FHWA Division approval of
any changes to its laws, regulaiions, and procedures io implement ihe requirements its
outdoor advertising control. If requested by a State DOT, Division offices should provide a
determination as to whether the state should allow off-premises changeable electronic
variable message (CVEMS) sipns adjacent to controlled routes, by our delegation of
responsibilities under 23 CFR 750.706(j). Those Divisions that already have formally
approved CVEMS use on HBA controlled routes, as well as those that have not yet issued a.
decision should also re-evaluate their position in light of the following considerations. The
decision of the Division should be based npon a review and approvat of a state’s affirmation
and policy that is: {1} consistent with the existing Federal -State agreement for the particular
state, and (2} includes but is not limited to consideration of requirements associated with
duration of message, transition time, brightness, spacing, and location; submitted for FHWA
approval, that evidence reasonable and safe standards to regulate such signs for the protection
of the motoring public. Proposed laws, regulations, and procedures that would allow |
permitting CYEMS signs subject to acceptable criteria (as described below) do not
violate a prohibition against “intermittent” or “flashing’ or “moving” lights as those
terms are used in the varions Federal-State agreements that have been entered into
during the 1960s and 1970s.

{ Detetad: As disursed below, p
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Division review determines, based upon aif relevant information, that the proposed
regulations, policies and procedures are not consistent with the Federal-State Agreement or
do not include adequate standards to address the safety of the motoring public. If the Division
Office has any question that the FSA is being fully complied with, this should be discussed
with the State and a process to change the FSA may be considered and completed before
such CEVMS signs may be allowed on HBA controlled routes. The Office of Real Estate
Services is available to discuss this process with the Division, if requested.

If the Division accepts the State’s assertions that their State-Federal Agreement permits
CEVMS, in reviewing State-proposed regulations, policy and procedures for acceptability,
Divisions should consider all relevant information, incfuding but not limited to duration of
message, transition time, brightness, spacing, and location, o ensure that they are consistent
with their Federal/State agreement and that there are adequale standards to address safety for
the motoring public. Divisions should also confirm that the State provided for appropriate
public input, consistent with applicable state law and requirements, in its interpretation of the
terms of their Federnl-State Agreement as allowing permitting of CEVMS signs in
accordance with theit proposed regulations, poficies, and procedures.

Based upon contacts with all Divisions, we have identified certain ranges of acceptability that

have been adopted in those states that do allow CEVMS signs that will be useful in
reviewing State proposals on this topic. Available information indicates that state regulations,

policy and procedures that have been approved by Divisions to date, contain some or all of
the following standards:

* Duration of Message
o Duration of each display is generally between 4 and 10 seconds - 8 seconds is

recommended. :

¢ Transition Time
o Transition between messages is generally between 1 and 4 seconds — 1-2

seconds is recommended.

¢ Brightness
o Adjust brighiness in response io changes in light ievels so that ihe signs are
not unreasonably bright for the safety of the motoring pubtic.
e Spacing :
o Spacing between such signs not less than minimum spacing requirements for
signs under the Federal/State agreement, or greater if determined appropriate
to ensure the safety of the motoring public.

* Lacations
o Locations where allowed for signs under the Federal/State agreement except

such locations where determined inappropriate to ensure safety of the
motoring public.

Other standards that States have found helpful to ensure driver safety include a default
designed to freeze a display in one still position if a malfunction occurs; a process for
modifying displays and lighting levels where directed by the state DOT to assure safety
of the motoring public; and requirements that a display contain static messages without
movement such as animation, flashing, scrolling, intermittent or full-motion video.
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LS. Bepaitraent of fienspodtlion

r‘v‘ Federal Bighway Adminishadion

FHWA Home | Feadback

Realty ' FHWA > HEP > Really > Advertising

A History and Overview of the Federal Qutdoor Advertising
Control Program
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A HISTORY AND OVERVIEW
OF
THE FEDERAL OUTDOOR ADVERTISING CONTROL PROGRAM

NOTE:This is the text material from the Ouldoor Advertising Conirol Manual used for a number of technical
assistance preseniations, If is being presented here as an invaluable overview of this complex program, and
contains many veluable insights. For specific guidance and current polficy, contact your FHWA Division, Region or
Headquarters office.

THE BONUS PROGRAM

The initial Federa! attempt at controlling outdoor advertising was enacted in the Federal-Aid Highway Act of 1958,
Public Law 85-381, April 16, 1958.

The Act provided that Siates which voluntarily agreed to control outdoor advertising adjacent to Intersiate highways
in accordance with national standards presenlly codified at 23 GFR 750, Subpart A, would receive a bonus of one-
half of one percent of the highway's cost of construction. The eligibHity to parlicipate in the program expired on June
30, 1965,

The bonus States must siill comply with the provisions of the Highway Beautification Act of 1965 as well as adhere
to the national standards and the terms of the required bonug agreameant.

The 23 States parlicipating in the bonus program include California, Colorado, Connecticuy, Delaware, Hawaii,
Hlinois, lowa, Kentucky, Maine, Maryland, Nebraska, New Hampshire, New Jersey, New York, Ohio, Oregon,
Pennsylvania, Rhode Istand, Vermont, Virginia, Washington, West Virginia and Wisconsin.

A 1ap
Federal-Aid Highway Act of 1958

Established the voluntary Bonus Program to control cutdoor advertising signs adjacent to the Interstate System,

First Federal government attempt to contro! outdoor advertising signs adjacent to highways.

http://werw.thwa.dot.gov/realestate/oacprog.htm 4/12/2010
Amicus App. 101












A History and Overview of the Federal Outdoor Advertising Control Program ~ Outdoor ... Page 7 0f 23

existence on or after November 6, 1978 and those signs removed prior to November 6, 1978 but that were the
subject of litigation as of Novemnber 6, 1978. On a national basis 38,027 signs were in existence an November 8,
1978. Also on a natlonal basis 258 signs had bean removed prior to November 8, 1978 but were the subject of
litigation as of November 8, 1978. Therefore, on a national basis there were 38,285 1978 Amendment signs
identified in a one-time tabulation.

We essontially refer to the 1978 Amendment signs as being those thal fall in the first group in the first paragraph
above, i.e. that were lawfully erected adjacent to controlied highways but were subject to removal bacause of more
restriciive local controls.

A tapr

Intermodal Surface Transportation Efficiency Act of 1891
{ISTEA), Public Law 102-240, December 18, 1991,
In general the ISTEA:

@ Provided funding from highway funds for control and removal of outdoor adverlising, thus linking the
availability of funding to the requirement for acquisition and removal of nonconforming signs under the
Highway Beaulification Act of 1965.

Required removal of illegal signs.

Prohibited new signs on designated scenic byways.

Redefined the primary system.

More specifically, the ISTEA enacted December 18, 1991 inciuded several significant provisiens concerning
the conirol of outdoor advertising. Section 1046 amendad 23 U.S.C. 131 in four areas:

Primary System Defined

Apply the scope of control to include the Interstate System, the primary system as itexisted on June 1, 1991, and
roads added to the National Highway System;

® New subsection 131(t) in Title 23 United States Code defines the primary system for purposes of outdoor
advertising contro}, i.e. the terms 'primary system' and 'Federal-aid primary system' mean the Federal-ald
primary system in existence on June 1, 1991, and any highway which is not on such system but which is on
the National Highway Sysiem.

* This means that any highway which was on the Federal-aid primary {FAP) system as of June 1, 1991,
wili remain subject to control regardless of any subsequent change In its functional classification. Of
course, the Interstate System remains subject to control,

* Further, following Congressional approval of the designated National Highway Syster (NHS), any highway
which is not on either of the foregoing but which is parnl of the approved NHS will also be subject to control.
However, for puiposes of outdoor advertising control, we are not recognizing the NHS unfil it is approved by
Congress.

° Following approval of the NHS there will be highways, or sections of highways, not on the NHS that will stilt
be subject {o control because they were on the FAF as of June 1, 1991. State law must be sufficient 1o
maintain sffective control of outdoor advertising under 23 U.S.C. 131.

Funding

Provide funding from the Highway Trust Fund rathar than the General Fund to remove nonconforming signs. By
making funds available, States were now required to remove nonconforming signs in order to meet the requirement
for effeciive control purposas.

Removal of Hlegal Signs
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= Require removal of illegal signs by owners within 90 days of enactment, or by State if owner does not
rernove sign, with removal cost in either case paid by the owner;

o The Congressional mandate to remove illegal signs within a relatively short period of time may be significant
as some States may not be able to demonstrate reasonable progress or a good faith effort and thereby be
found to not be providing efiective control required under the Highway Beautification Act of 1965,

& States not providing effactive control may be subject to the 10 percent sanction of highway funds on an
annuat basis until compliance is achieved. No specific fime limit was mandated by which the States were to
. remove these illagal signs.

¢ To enable us to measure reasonable progress and good faith effort, we have asked for quaneriy reports on
the removal of illegal signs including Ihe following information;

a. Number of illegal sign nofices sent by the State during the quarterly period and since December 18,
1991,

b. Number of illegal signs removed by the owner or others during the quarterly period.
¢. Number of illegal signs removed by the Stale during the quarterly period.

& The number of lllegal signs remaining varies es some States are updating their inventories. The tabulation of
September 30, 1992 indicates some 25,000 illegat signs remain.

* STP funds are available to the Siales for the physical removal of filegal signs and control costs that are
project refated.

4. Scenic Byway Prohibition

Prohibit the erection of any new signs on the Interstale and primary system (other than exempt signs} that are
designated a scenic byway.

New subgection 131(s) in Title 23 United States Code provides that if a State has a scenic byway program, the
State may not allow the erection along any highway on the Interstate System or Federal-aid primary system which
before, on, or after thesffective date of this subsection, Is designated as a scenic byway under such program of any
sign, display, or device which is not in conformance with subsection 131(c). New signs allowed under 131@ include
direclional and official signs and notices, sale or lease signs, on-property signs and free coffee signs,

States that have a scenic byways program must withhold the issuance of permits for new signs on Interstate and
primary highways that are designated & scenic byway under the Stete's program. This includes the prohibition of
new signs in zoned or unzoned commercial and industrial areas adjacent to designated scenic byways.

States should consider withholding permits for signs on routes under consideration as a designaled Interstate or
primary scenic byway until a final determination has been made.

Additional guidance on controlling outdoor advertising signs on scenic byways was issited on June 14, 1993. it
explains that since the passage of ISTEA, several questions have come up regarding outdoor advertising on scenic
byways. Section 1046© of ISTEA added a new subsection (s) to 23 U.S.C. 131, Control of Outdoor Advertising.

Section 131{s) prohibiis the erection of new signs which do not conform to subseclion 131© in areas adjacent to -
{nterstate and primary highways which are designated as a scenic byway by a State before, on or after December
18, 1991. The precise effact of this subsection is to extend the current prohibition on the erection of outdoor
advertising signs adjacent to a controlled highway into commercial or industrial areas or economic hardship areas if
such highway Isdesignated as a scenic byway under a State scenic byways program.

& tor
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What is a State Deslgnated Scenic Byway?

Neither Section 131(s) nor the ISTEA legislative history defines this term explicitly. The actual label and specific
identifying characteristics, including termini, for these designated scenic byways were, and are, the responsibility of
each State. State law governs the issue of what constitutes a designated scenic byway. According to past
inventories a significant number of miles of byways are on Federal-aid Interstate or Primary System routes and are
therefore currently subject fo the new outdoor advertising control prohibition.

Sceni¢ byways designated before, on, or afler December 18, 1991, nead not bé continuous. A State may wish to
exclude from existing or future scenic byway designation highway sections that have no scenic value, and which
have been designated solely to preserve system continuity. We do not find that Section 131(s) restricts a state from
taking administrative action to remove from scenic byway designation any section lacking in scenic value which was
included for continuity purposes. However, the exclusion of a highway section musthave a reasonable basis. The
Federal interest is in preventing aciion designed solely to evade Federal requirements.

The characteristics of a scenic byway are not restricted to visual beauty. The criteria developed by the National
Scenic Byway Advisory Committee established by §1047 of the ISTEA are natural, scenic, historical, culiural,
recreational or archeological qualities. The designation of a scenic byway for cultural or historical purposes, for
example, could easily involve areas of commercial or industrial activity. If such areas are included in the designated
scenic byway they would be subject to the scenic byway prohibition at 23 U.S.C. 131(s).

i A top
What is a State Scenic Byway Program?

Again, ISTEA is not explicit other than to emphasize that scenic byways subject to outdoor advertising control must
be designated by a State under ils scenic byway program. The essential element of a program is action made under
authority of State law, policies or administrative procedure that authorizes establishment of such routes or
designates specific rovtas as scenic. In shor, if a State has a designated scenic byway, if is construed to have a
scenic byway program for purposes of 23 U.5.C. 131(s).

The State highway agency may be the cognizant agency for both outdoor advertising control and the designation of
State scenic byways. Often it is nol. These duties often cut across organizational or even agency lines. ltis
essential that State highway staff when considering permits for signs on controlled highways have current
knowledge of State designated scenic byways. To improve the information sharing and coordination, a list of the
scenic byways contact persons for each State has been issued. FHWA encourages these officials to meet in order
to improve mutual understanding of their respeclive responsibilities, obtain a listing of State scenic byways and their
termini, and review the criteria for designalting State scenic byways. There should be a formal record of designated
scenic byways available to the public. This task should be completed no later than Oclober 1, 1893 with a listing of
scenic byways including termini provided to FHWA.,

It is FHWA's responsibility to ensure that the State highway agency is fully cognizant of ihis new dimension of
control of eutdoor advertising. Fallure to comply with Section 131(s} subjects a State lo a reduction of its Federal-aid
highway apportionments for failing to effectively conlrol outdoor advertising.

I Tae

Significant Subsequent Events

On Janvary 9, 1992 the Federal Highway Administration (FHWA) issued a memorandum to all field offices as
interim guidance on implementation of the provisions of the ISTEA that effect the control of outdoor advertising.

On February 20 the FHWA sent letters to every Governor advising of the ISTEA provisions affecting the control of
outdoor advertising and cautioning that a State may lose vitally needed Federal-aid highway funds if it does not
have an effective outdoor advertising conirol program.

On March B, 1992 the FHWA published in the Federal Register a notice setting forth the goals and objectives for
States lo achisva in order to maintain effective control and requested the Stales to advise the FHWA by June 18,
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1992 of ifs process, program and timetable to ensure that effective control is achieved and maintained. The FHWA
also issued a memorandum to all fiald offices advising of this notice.

On May 8, 1992 the FHWA published in the Federat Register a Notice of Proposed Rulemaking (NPRM) on the
removal of nonconforming signs. The notice set forth four options for the removal of nonconforming signs, required
ihe States o develop a plan for the acquisition and removal of nonconforming signs and established a docke! for
comments.

A Top
Dire Emergency Supplemental Appropriations Act of June 22, 1992
Public Law 102-302. '

@ This Act, in part, amended 23 U.S.C. 131(n) making the expendiiure of section 104 funds for the purpose of
acquiring and removing nonconforming signs entirely discretionary with respect fo the States. This meant
that a State may use Federal-aid funds to acquire nonconforming signs but if it chooses not to do so, there is
no risk of penalty. 720

© As aresult of the above statutory change concerning nonconforming signs, the FHWA published in the
Federal Register on July 16, 1992 a notice titled, "Removal of Nonconforming Signs”; whichwas a
withdrawal of the May 8 Notice of Proposed Rulemaking and closed the docket.

® Also on July 16 the FHWA published in the Federal Register a notice tifled, "Intermodal Surface
Transportation Efficiency Act of 1991 Amendments to 23 U.S.C. 131, Control of Quidoor Advertising"; which
rescindad thal porlion of the March 6 notice concerning nonconforming signs. The March 6 notice is still in
offact regarding the prohibition of signs on scenic byways and the removal of illegai signs.

The use of highway funds to remove nonconforming signs is now discretionary on the part of the States. Although it
seems unlikely that many of the States would use their highway funds for this purposs, this could rise to a significant
cost if a numbeyr of States would choose to do so.

As of September 30, 19592 fhe States had reported some 90,000 nonconforming signs remaining which are subject
to removal.

The cost lb remova these signs is estimated at over $400 million in Federal funds.

All 104 funds including STP funds are available to ihe States for the acquisition and removal of nonconforming
signs, as well as section 1047 funds for removal ofany outdoor adverlising signs adjacent to scenic byways.

A 1ap
LAND USE AND POLICE POWER

Controls required By the Act are universally echieved by the exarcise of State police power and land use controls.
The police power enables States to reasonably regulate for health, safety, moral, and general weifare. The Federal
law does not contro! any sign on its own, for it must rely on State police power law to enforce the land use control
concepls.

Two distinct enforcement impacts emanate from the "effective control” provisions:
1. The removal of illegal signs, and

2. The reasonable enforcement of land use control concepts that are applicable to nonconforming signs such
as abandonmen, discontinuance, destruction, and customary maintenance requirements, which if violated,
would render the nonconforming signs illegal and subject to removal without compensation.
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An itlegal sign is one which is erected and/or maintained in violation of State law.

A sign is considered to be nenconforming i it was lawfully erected prior to the eﬂeclwe dale of the State law, but
does not conform to the law's reguirements.

A nonconforming sign must be maintained in accordance with applucab!e State law. Failure to do so may result in
loss of the right to operate the sign and require removal of the sign without compensation.

A conforming sign is one that complies entirely with all provisien of the State law. Only conforming signs can remain
or be erected adjacent to contrelled highway systems after the effective date of the State law. The greatest impact
of land use and police power controls have been to prevent the ereclion of signs which do not conform to the
Highway Beautification Act.

To achieve effective control a State must take 3 steps:
1. Enact legislation
2, Enierinto agreement

3. Enforce Slate law

A 0P

IDENTIFICATION OF HIGHWAYS SUBJECT TO CONTROL

Interstate highways are identified by route number beginning with "I", such as 1-85. In many Stales, the Federal-aid
primary system largely coincides with the U.S. numbered highways, such as U.S. 1 or U.S. 68. Since not all U.S.
highways are on the primary system and, conversely, not al! primary highways have U.S. numbers, it is best to
determine from the State highway depariment what highways are on the primary system. They will usually have
maps or lists of these roads. Toll highways could be included as a controlled route.

A 1op
THE CONTROL AREA

1. Inside urban areas-—outdoor adverlising is controfled within 660 feet from the edge of the right-of-way.

2. Qutside urban areas--outdoor edverlising is controlled fo the limits of visibility. In commercial and industrial
areas, conforming signs must be erected within 660 feet of the controlled highway.

The urban area boundary definition and maps are available from the respective State depariment of transporiation
or highway agencies. Generally, the law states that urbanized areas or urban places of 5,000 poputation or more
are considerod urban areas. The boundaties of these urban areas are set by agreement beiween State, Federal,
and local governments.

A Tap

STATE/FEDERAL AGREEMENTS--TERMS

Another feature of “effeclive control" included the mandatory State agreement with the Federal government that set
forlh sign controls in commercial and industrial areas based on customary usage within the individual States.

The objective of the Highway ’Beautiﬁcat'lon Program legislation was to limit bilthoards to areas of similar land use
(i.e., commercial and industrial areas}. In so doing, the areas not having commercial or industrial character would be
protected from the intrusion of off-preamise outdoor adverising signs. In pursuit of this concept, 1he sraction of new
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The labeling of long stretches adjacent ke controlled highways as "commercial” or “industrial” solely to permit
billboards and thereby circumvent the intent of the Highway Beautificalion Act may subject the State to the 10
percent penalty. Likewise, the spot-zoning of tracts near highway interchanges to allow only signs is a
circumvention of the law.

I TQp
RECOGNIZED SiGN CATEGORIES UNDER FEDERAL LAW AND REGULATIONS

There are several categories of signs recognized under Federal law and regulations. The Stetes can aliow all
exempted sign categories set out in the Federal law and regulations and still maintain necessary mininum
compliance. On the other hand, the State law can be more restrictive, ranging from the stricter control of one
specific-program elementi to a total ban of all off-premise outdoor adverlising signs as in the case of the States of
Alaska, Hawaii, Maine, Rhode Istand, and Vermont.

A ToF

BONUS PROGRAM - INTERSTATE

GClass 1 - Official signs (directicnal, official and notices).

No size, lighting or spacing fimitations.

Class 2 - On-premise signs.

No size or spacing limits within 50 feet of advertised activity.

Up to 20 feet in length, widih or height, but not to exceed 150 sf. beyond 50 feet of advertised activity.
Class 3 - Signs within 12 miles of advertised activities.

Up to 20 feet in length, width or height, but not to exceed 150 sf.

Class 4 - Signs in the specific interest of the traveling public.

Up to 20 feet in length, width or haight, bul not to exceed 150 sf.

A Tor

HIGHWAY BEAUTIFICATION ACT OF 1966, AS AMENDED

Directional signs Up to 20 feet in height or iangth, but not to excead 150 sf.

Directional signs are permitted as an exempt category of sign under 23 U.S.G. 131{c){1) which specifically menticns
only natural wonders, and scenic and historical atiractions as qualifying for this type of sign. Since it also provided
that ihese signs include, but not be limited to signs for these atiractions, the National Standards expandad the list of
qualifying activities to include cultural, scientific, educational, and religious sifes, and areas of natural scenic beauty
or naturally suited for cutdoor recreation. The National Standards at 23 CFR 750.154 apply lo all directional signs
as defined at 23 CFR 750.153(r).

The selection method and criteria required at 23 CFR 750.154(f) applies to both privaiely and publicly owned
activities or attractions, i.e. subsectiorts 154(f)(1) and 154(f){2) apply only 1o privately owned aclivilies or attractions,
whereas subsection 154(f}(3) applies to selection methods and criteria for all directional signs. Therefors, before the
State permits the erection of any directional sign, it must develop specific selection methods and criteria to be used
in determining whethar or not an activity qualifies for this type of signing, whether it be publicly or privately owned,
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and submit these requirements to the FHWA Divisicn office,

in summary, although it would appear that 23 CFR 750.153(r) might allow direclional signs for any publicly owned
place, such aclivities or atiractions must qualify as one of the types of activities or attraclions listed in subsection
153(r) and mest the selection method and criteria developed by the State under subsection 154{f(3).

These signs contain diractional information about public places owned or operated by Federal, Stale, or local
governments or their agencies; publicly or privately owned natural phenomena, historic, cuitural, scientific,
educational, and religious sites; and areas of naiural scenic beauly or naturally suited for outdoor recreation,
deemed to be in the interest of the traveling public. The directional sign cannot exceed 150 square feet in area and
must comply with stringent spacing and lighting requirements. It may contain only identification of the activily and
directional information; advertising and the use of logos is prohibited.

Offictal Signs {including historical markers}
No size, lighting or spacing limitations
State, county, or city officials may erect signs under aulhority of law,

The following criteria should be applied in determining whether specific signs conform to the requirements for
“official signs and notices™ within the meaning of 23 U.S.C. 131 (¢){1) and the National Standards for Directional and
Official Signs as set forth in 23 CFR 750.153(n):

"Offictal signs and notices means signs and notices erected and maintained by public officers or public agancies
within their territorial or zoning jurisdiction and pursuant to and in accordance with direction or authorization
contained in Federal, State or local law for the purpose of cariying out an ofiicial duly or responsibility..."

This should be viewad asa four-part test:
1. The sign must be erected and maintained by a public officer or agency.

2. The sign must be erected within the territorial jurisdiction or zoning jurisdiction of the public officer or agency.
This means that the officer or agency must exercise some form of governmental authority over the area upon
which the sign is located. Governmental authority means the authority to enact or administer the law.

3. The sign must be erecied pursuani to direction or aulhorization contained in Federal, State or [ocal law. This
means that the officer must be direcied by statute and/or must have the specific authority by statute to erect
and maintain signs and nofices,

4. The sign must be erected for the purpose of carrying out an official duty or responsibility. There are no
restrictions on the message content 50 long as the activily being described is in furtherance of an official duty
or responsibility. The State must determine whether the activity relates to an official duty or responsibility.

In summary an “official" sign must be erected for the purpose of carrying out an official duty or responsibility. We
have not defined “official duty or responsibility" in either Federal law or regulations. Therefore, what is and is not an
official duty or responsibifity is a question of State or locaj law. "Official” signs do nol create a large opporiunity for
abuse because there are other confrols on what is an "officlal sign. These controls are both political and legal
(depending on the State and the situation). When questions arise that involve adverlised activities, wa will defer to
the State or local government to determine that the erection of and operation of the sign is by public officers or a
public agency within its territorial or zoning jurisdiction and for purposes of carrying out an official duty or
responsibility,

Sale or Lease Signs
No size, lighting or spacing limitations

There are no Federal conirols or regutations concerning for sale or lease signs when located on the property which
is for sale or lease except for such signs along {he Interstate highways in the Bonus States.
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Signs identifying the donor or sponsor of school bus stop shelters may not exceed 32 square feet,
The public service message must occupy not less than 50 percent of the sign.
Public Service Information Signs

Public service information such as time, date, temperature, weather or similar information may be advertised on
electronic variable message signs located In commercial and industrial areas.

Landmark Signs
No slze or spacing limitations

This category of sign was added by the Federal-aid Highway Amendments of 1974, Public Law 93-643, and
permitted signs lawfully in existence on October 22, 1965, including those on farm structures or naiural surfaces, of
historic or artistic significance, the preservation of which is consistent with the altempt to keep a part of the
Ametican heritage intact for future generations.

Free Coffea Signs
No size, lighling or spacing fimitations.

The Burfaca Transporiation Assistance Act of 1978, Public Law 95-599, added another exempt category of sign.
This exemption allows signs to ba erected outside of the highway right-of-way which adveriise the distribution of
free coffee by nonprofit organizations.

Off-property signs in Commercial and Industrial Areas

Subiect to size, lighting and spacing criteria in individual State/Federal agreements.

The Federal/State agreements specify 1he size, lighting, and spacing requirements for billboards in these areas,
Generally, the sizes of these billboards are as follows:

POSTER PANEL 12 x 25 = 300 sf.

30 sheets, or posters, These biltboards are lithographed or silkscreened, prepasted, and applied in sections on
location. Poster panels are concentraied along primary, secondary and tertiary arteries.

PAINTED BULLETIN 14 x 48 = 672 sf.

They are either hand painted in the studio or painted on location. Painted bulletins are located along Interstate and
primary highways.

JUMBO SIGNS Usually range between 1,200 and 2,500 sf.; sometimes exceeding 5,000 sf.
Jumbo signs are located beyond 660 feet of Interstate and primary highways.
JUNIOR PANEL 6 x 12 = 72 sf.

Although a few junior panel or eight shest billboards are located along primary highways, most are concentrated in
urban areas, along city streets not confrolled by the Highway Beautification Act.

SOME CONSIDERATIONS IN ALLOWING AN OFF-PROPERTY SIGN
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1. Sign must be erected off of the highway right-of-way.

2. Location must be in a zoned or unzoned commercial or industrial (Cfi) area.
3. Have written permission of properiy owner.

4. Be in compliance with local zoning ordinance.'

5. The CH activily qualifying an unzoned area must be within

feet of the highway, and be visible from the
controlled highway. ‘

6. Inan unzoned G/ area, the sign must be erected within
side of the highway.

feet of the gualifying activity, on the same

7. Outside incorporated municipalilies, the sign must be at least feet from any other off-property sign;
within incorporated municipalities, feet from any other off-property sign.

8. Fiashing or intermittent Iighl'or lights that create glare for the traffic on the highway is noi permittad.
8. Vegetation may noi be cut in the righi-of-way to provide visibility to a new sign.
10. :Meet State vegetation clearance requirements.
1. :Asign may not create a traffic hazard, i.e., a site distance problem, for traffic on the controlled highway.
12.  An annual sign permit must be secured from the State Highway Department.
13. A busliness in a residence does not consti{ule a C/i use.
14. Meel Staia requiraments for size, lighting and spacing in C/l area.
15. Ba in compliance with State law and regulations.

16. Sign owner has an outdoor advertiging business license.

17. On Interstate or primary highway.
18. May not be erecied adjacent to an Interstate or primary highway designatedas a scenic byway.
13. Econcmic Hardship Signs

Mo signs in this category yet approved

Certain nonconforming signs may be eligible for reteniion if ihe following criteria were met;
1. The sign was in existence on May 5, 1976.
2. It provided direclional information about goods and services in the interest of the traveling public.

3. Removal would work a substantial economic hardship in a specific area defined by the States. Individual
" claims of hardship are not allowed by Federal regulation. This regulation requires that to allow these
reientions a determination must be made that economic hardship exists throughout the defined area,

A Tor
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GUIDELINES FOR STATE RULES AND REGULATIONS
Do Siate law or regulations:
A. Prohibit the erection of new signs other than the following:
1. Direclional and official signs?
2. For sale or lease signs?
3. On-property signs?
4. Free coffee signs by nonprc')ﬂt organizations?
5. ngns in commercial or industrial areas?
B. Assure thal signs erected in commercial or industrial areas comply with size, lighting, and spacing criteria?

C. Assure that directional and official signs comply with the National Standards (including development of
specific selection methods and criteria to be used in determining whether or nol an activiiy qualifies for this
type of signing)?

D. Provide for the expeditious removal of illegal signs?
E. Provide for the removal of nonconforming signs with just compensation?
F. Assure that landmark signs comply with Federal regulations? (if State recognizes landmark signs}

G. Establish criteria for determining which signs have been erecled with the purpose of their message being
read from the controlled highway?

H. Contain critefia to determine when customary maintenance ceases and a substantial change has occurred?
. Contain critaria to define destruction, abandanment, and discontinuance?
J. Contain criteria for determining on-premisefon-properly sign exemptions?

K. Prohibii new signs on designaied scenic byways located on Interstate and Federal-aid primary highways?

A tor

SIGN PERMITS

Almost all State laws require permits for certain controlled signs. Permit system requirements may be oblained from
the State department of transportation or highway agency. Generally, signs which have been granted a permit will
display a small tag bearing the permit or identification number. Failure to obtain a permit, where required, prior io
erecting a sign almost always renders the sign illegal under the State faw and subject to removal.

A Tap

MAINTENANCE AND CONTINUANCE OF NONCONFORMING SIGNS

Nonconferming signs must remain substantially the same as they were on the effective date of the State law or
" regulations that made them nonconforming. Reasonable repair and maintenance of the sign, including a change of
adverising message, is not a change which would ferminate nonconforming rights.
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Each State must develop ils own criteria to determine whén customary maintenance ceases and a substantial
change has occurred which would terminate nonconforming rights. When nonconforming rights are terminated
under Stale taw, the sign must be removed as an lllegal sign without compensation.

Nonconforming signs may continue as long as they are not destroyed, abandoned, or discontinued. If permilted by
State law and reerected in kind, exceplion may be made for signs destroyed due to vandalism and other criminal or
torlious acts,

A clarificalion of the definition of what constitutes a blank sign under Federal regulations was issued on January 17,
1977, This guidance esseniially indicated that

23 CFR 750.707{d}{6)(ii) provides thal where an existing nonconforming sign ceases to display advertising matter, a
reasonahle period of time to replace advertising content must be established by each State.

When a sign remains blank for the established period, it loses its nonconforming status or rights and must be
freated as an abandoned or discontinued sign. Blank is defined as void of adverlising matter. An "available for
lease” or similar message that concerns the availability of the sign itself does not consfitute adverlising matter. A
sign with such a message Is treated as abandoned or discontinued after expiration of the time period establishad by
the State. When a sign displays such a message, the sign owner is in fact acknowledging that the sign facing is
without live copy.

Similarly, a sign whose massage has been parlially obliterated by the owner so as not to identify a particular
product, service or facility is treated as a blank sign.

The regulation further provides that where new content is not put on a structure within the established period, the
use of the structure as a nonconforming outdoor advertising sign is terminated and shaif constitute an abandonment
or discontinuance; where a State establishes a period of more than one year as a reasonable period for change or
message, it shall justify that period as a customary enforcement practice within the State; this established period
may be waived for an involuntary discontinuance such as the closing of a highway for repair in front of the sign.

A 108

ACQUISITION AND REMOVAL OF SIGNS

The acquisition aspect of the Highway Beautificalion Program concerns the maiter of the removatl of nonconforming
signs from protected areas and the payment of compensation to the sign and site owners. Nonconforming signs
were lawfully erected prior to the enactment of State law. The acqguisition portion of the program is based upon the
concept of eminent domain, where the public welfare is promoted by the taking of property from the owner and
appropriating it to some particular use.

Federal funds will participate in the cost to remove nonconforming signs including the payment of just
compensation.

A tor

JUST COMPENSATION

Federal iaw required that just compensatic;n be paid for the rights and interests of the sign and site owner for;
1. Removal of signs as a result of the Highway Beautification Act.
2. Removal of signs as a result of stricter State or local controls within the area controlled by Federal law.

3. Removal of signs pursuant to other legal purposes within the controlied area. Implies the removal is still
related to outdoor advertising control.
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Failure to pay just compensation in the form of cash could subject the State o a 10 percent pepalty action. The
Federal requirements are applicable only along the Interstate and Federal-aid primary highways.

& 1op

DETERMINATION OF JUST COMPENSATION

1. Schedules--the valuation of signs and siles can be developed through the use of schedules and formulas, as
well as other methods for the purpose of minimizing administrative and lsgal expénses.

2. Appraisals--the Staie may use its approved conventional appraisal p}ocedures such as are used for
appraisals of property for transportation relaled projects. This is required if the sign is acquired through
eminent domain. :

A 108
APPROVAL OF SIGN ACQUISITION
The State must develop an order of pricrities for the acquisition and removal of nonconforming signs.

A sign removal project may consist of any grouping of signs. The project is proegrammed in accordance with normai
Federal-aid procedures for right-of-way projects.

AToe

UNIFORM RELOCATION AND REAL PROPERTY ACQUISITION POLICIES ACT OF 1970 {Uniform Act}
Certain provisions of the Uniform Act apply to the acquisition and removal of nonconforming signs.

K Tar

PAYMENT OF JUST COMPENSATION

A sign owner s entitled to receive payment for the right, title, and interest in a sign, and if applicable, any leasehold
value in a sign site. '

The site owner is entitled to the right and inferest in the site, which is usually calcufated as the right to erect and
maintain the existing nonconforming sign on the site, based on the remaining economic life of the sign.

There must be satisfactory indication of ownership of the sign and compensable interest, for example, a lease or
other agreement with the property owner, and an affidavit, certification, or other evidence of ownership.

After evidence that the right, title, or interest perlaining to the sign has passed to the State or that the sign has been
removed, the owners will be pald by the State.

A 1op

SIGN REMOVAL

Nonconforming signs acquirad by the States can be removed I;y either:
1. Owner retention--similar to right-of-way project activity.

2. State removal--by utilizing personnel of a force account basis or by coniract.
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lllegat signs must be removed by the owner or by removal with State personnet on a force account basis or by
contract.

The State, in cooperalion with the owner, may choose 1o relocate a nonconforming sign to a conforming location to
the extent that the relocalion cost does not exceed the cost to acquire the sign, less salvage value.

A tor

PROGRAM ADMINISTRATION
1. Inventory - it is essential for the controf program.

& |t setves as the fundamental control document end should include an accurate accounting of all
relevant data for each sign. :

b. i serves as a surveillance tool which will be useful in defermining:
1. lllegal sign erection.
2. llegal maintenance.
c. ltcanbe used as a control for the acquisition of nonconforming signs.
d. It may be used as evidence in a court case concerning the legality of a sign or signs.

2. Surveillance - routine route inspection and an adequate reporting system are critical for effective control.A
surveillance rowline utilizing an accurate inventory will result in:

a. The discovery of new illegal signs.

b. The detection of unlawful expansion of nonconforming signs, such as addition of lighting, addition of
panels, tack-ons, etc.

¢. Starting the "clock" on the "blank sign” rule.
d. Assurance that permits are current and that new signs are erected in the proper location, etc.

3. Removal of illegal signs in an expeditious manner. In order to accomplish this control fask, there must be an
adequate reporling system or mechanism that triggers issuance of proper nofification to the offender
immediately upon discovery by surveillance personnel.

4. There must also be adequale coordination with the appropriate parties to assure prompt physical removal if
fhe sign owner fails to remove the sign.

5. Permits and licenses - optional by the State. The Federal law does not require a permit or license system,
Most States have adopted such a system as a control measure and most have proved to be a valuable
administrative tool. Fees received may offset the administrative cosis of the control program and/or the
permit or license system.

6. Acquisition - removal with compensation. Removal and is at the discretion of the Stale. Nonconforming signs
must be acquired or relocated to conforming sites. The States establish the priority for removals.

Coordination - all levels of government.

8. Slate - internal coordination
Administration - personnel and priorities
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Right-of-Way - acquisition
Maintenance - conlrol and removal
Legal - condemnation, police power

b. State - external coordinafion
FHWA - programmting, policy
Local jurisdictions
Zoning authorities
Planning officials
Counrt system
State and focal police
Private contractors - removal
Sign owners

" Site owners
Fee appraisers.

A Tap

VEG_ETAT!ON CLEARANCE
Should vegetation within the right-of-way be destroyed to improve the visibility of adjacent land uses?

While the issue of vegefation clearance is related to any fand use on the other side of the right-of-way, it is most
usually connected with outdoor advertising. In 1977 guidance was issued which permitted, but did not require,
Stales to enter into agresments with billboard companies to clear irees and other vegetalion on {he public highway
right-of-way to enhance the visibility of biflboards.

In May, 1990 as one of our scenic enhancement initiatives, we clarified our 1977 memorandum that permitted
vegetation clearance to improve the visibility of ouldoor advertising signs and stated that because it is Federal
Highway Administration policy to be sensitive to environmental concerns, such vegetation clearance can no longer
be endorsed.

We recognized thai maintenance of highway rights-of-way for safety and other highway operations is a State
responsibility, but noted the clearing of vegetation to improve the visibility of signs{nonconforming) subject to
removal under the Highway Beaulification Program, or to improve the visibility of other fand uses, was not
environmentally responsive.

Sign owners and other property owners want to keep their signs and activities visible from the highway and
environmentalists want to discourage or prevent the destruction of vegetation including trees solely to increase the
visibility of adjacent land uses.

It is FHWA policy to assist States fo maintain and preserve the roadside in a safe, pleasant, and forgiving manner
for the highway user but overall maintenance of the roadway and roadside has largely been the responsibility of the
States.

The 10 percent penally authorized by the Highway Beautification Act for a Slate's failure to maintain effective control
over outdoor advertising on the Interstate and Federal-aid primary Systems is not related to the issue of proper
mainienance of lhe highway right-of-way as such vegetation clearance takes place within the right-of-way.

K TOe
MOTORIST INFORMATION SYSTEMS

Several alternate information systems are allowed within the highway right-of-way. These systems are addressed
here due to the distinct differences as to location, placement, and purpose that these information systems have in
relation fo the off right-of-way signs allowed by the law. These systems function as traffic control devices and
provide dlrectional information to the motorist and do not have as their primary purpose to act as an advertising
medium,
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The Manual on Uniform Traffic Control Devices (MUTCD) provides the basic principles that govern the design and
usage of traffic control signs, specific interest signs (logos), and Tourist oriented directional signs {TODS). The
Highway Beaulification Act does not regulate traffic control signs.

Traffic control signs include signs such as stop signs, yield signs, one way, do not enter, no right turn, etc.

Regulatory signs such as speed limit, do not pass, no parking, etc, inform highway users of fraffic taws or
reguiations and indicate the applicability of legal requirements that would not ctherwise be apparent.

Warning signs are used when it is necessary to warn traffic of existing or polentially hazardous conditions on or
adjacent to a highway or street. They are generally diamond-shaped and include curve, winding road, cross road,
narrow bridge, elc.

Guide signs serve to provide direction to destinations as the moforist approaches an intersection or interchange.
These signs may show distances or identify routes and are identified with white letters of symbols on a green
background.

General service signs have white lettering on a blue background and are utilized on highways where desirable or
necessary moforist services exist.

Recreationat and culfural inferest area signs have white lettering on a brown background and are aliowed where a
demonstrable need exists for this special type of signing. They include categoriessuch as fishing, marina, winter
recreation area, picnic area, etc.

Specific service (logo) signs provide motorists with business identification and directional information about four
categoriss of essential motorisl services which are gas, food, lodging, and camping.

Tourist oriented directional signs provide motorists wilh business identification and directiona! information about
businesses, including seasonal agriculiural producis, services and activities the major portion of whose income or
visitors are derived during the normal business season from motorists not residing in the immediate area of the
business or activity. These signs are limited to nonfreeway type highways.

The Highway Beautification Act authorizes States to provide information in the interest of the travefing public such
as {o maintain maps and permit information directories and adverlising pamphlets at safety rest areas and travel
information systam centers within the highway right-of-way.

May 5, 1994/miner rev. July 8, 1997
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