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LYNCH, Circuit Judge. The city of Concord, New Hampshire,

enacted an ordinance prohibiting all Electronic Messaging Centers
("EMCs"), which the city found were detrimental to traffic safety and
community aesthetics. EMCs are signs which display electronically
changeable messages (as opposed to signs with static or manually
changeable messages) and so display illuminated text that can change
frequently, for instance by scrolling or flashing. Naser Jewelers,
Inc. ("NJI"), a Concord business, sought and was denied a preliminary
injunction against the enforcement of the ordinance on grounds of
facial unconstitutionality under the First Amendment.

Concord's ban on all EMCs is content-neutral. Globe

Néwgpageg_Co. v. Beacon Hill Architectural Comm'n, 100 F.3d 175, 183

(lst Cir. 1996). As a result, the ordinance is permissible if it is
narrowly tailored to serve a significant governmental interest and
leaves open alternative c¢hannels of communication. An ordinance 1is

narrowly tailored if it does not burden substantially more speech



than necessary to further the government's legitimate interests. Ward

v. Rock Against Racism, 491 U.S. 781, 799 (1989). The ordinance need

not be the least restrictive means to serve those interests. Id. at

798; Hill v. Colorado, 530 U.S. 703, 726 (2000); Globe Newspaper, 100

F.3d at 188. Concord's ordinance meets these criteria and we affirm.

Concord has enacted sign ordinances as part of its municipal
code. The stated purposes of these ordinances are, among other
things, to "[m]laintain and enhance the appearance and aesthetic
environment of the City" and to "[i]mprove pedestrian and traffic
safety." Concord, N.H., Code of Ordinances & 28-6-1(b) & (d) (2007}.

Before 2006, Ceoncord's sign ordinances contained
prohibitions on EMCs, but prbvided exceptions for EMCs which
displayed solely time, date, and temperature indicators. In 2005, a
New Hampshire Superior Court judge ruled that the regulations
violated the First Amendment because they favored signs that

displayed time, date, or temperature. That erroneous ruling has since

been overruled by the New Hampshire Supreme Court. Carlson's Chrysler

v. Cityv of Concord, 2007 WL 3306945, at *1 (N.H. Nov. 8, 2007}).

In light of the interim Superior Court ruling, Concord

amended its ordinances in August 2006 to prohibit all EMCs, including



ones indicating only time, date, or temperature. The city's current
ordinance, challenged here, prohibits all signs that "appeér,animated
or projected" or "are intermittently or intensely illuminated or of a
traveling, tracing, scrolling, or sequential light type" or "contain
or are 1lluminated by animated or flashing 1light." Concord, N.H.,
Code of Ordinances § 28-6-7(h) (2007).

On October 3, 2006, NJI sought permission to construct and
operate an EMC on the premises of its retail store in Concord. The
sign would be located on Loudon Road, a high-traffic corridor that
includes a mix of retail and residential development and a large
public park and fire station. The location is in close proximity to
an elementary school and more residential neighborhoods. The store's
current sign is a freestanding sign -six feet off the ground that
features a model of a large gold ring with a polished diamond and
text reading "Joseph Michaels Diamonds." (Joseph Michaels Diamonds is
a trade name used by NJI.) The proposed EMC would be located directly
underneath the current sign and would measure 2.7 feet by 5.3 feet.

NJI is eager to install an EMC at its store in Concord
because of its experience with an EMC at another retail location in
Dover, New Hampshire. NJI had earlier installed an EMC at its Dover
store. Originally, NJI changed the copy on its EMC only once every

ten minutes. Early in 2006, NJI began changing the text once every



four to five seconds. NJI claims to have experienced a sizable
increase in sales, some eighteen percent, as a result of these more
freguent copy changes.

On October 13, Concord's code administrator denied NJI's
application because the proposed EMC would violate Concord's
regulations. On October 25, NJI sought declaratory and injunctive
relief and damages in federal district court, claiming that Concord's
regulations impermissibly infringed its First Amendment rights. NJI
also sought a preliminary injunction to allow it to install an EMC in
time for the holiday shopping season.

A magistrate judge denied NJI's request for a preliminary
injunction on November 22, 2006. The district court denied the
injunction on different analytical grounds on June 25, 2007. The

district court held inapplicable the commercial speech test in

U.s. 557 (1980), on which the magistrate judge had relied, because

the EMC ban is content-neutral and does not apply merely to

commercial entities. &° Rather, the district court upheld the
ordinance under the rule that content-neutral regulations are
constitutional provided that they are narrowly tailored to serve a
significant governmental interest and allow for reasonable

alternative channels of communication. See, e.g., Gun Owners' Action
League, Inc. v. Swift, 284 F.3d 198, 212 (lst Cir. 2002). The

district court concluded that NJI had not shown that it was likely to
succeed on the merits and therefore was not entitled to a preliminary
injunction. This timely appeal followed.

IT.






